The term "summary" as applied to civil procedure had its origin in the sumiata cognoscere of the Roman Law. In the late Middle Ages it was applied by the Italian jurists to that simplified and abbreviated form of procedure prescribed by the decretal Saepe contingit (1306) of Pope Clement V, which came to form the substratum of most of the modern Continental systems, as well as in considerable measure of the Anglo-American chancery and admiralty procedures. Briegleb, in his classic study, assails the correctness of this application 1 on the ground that the Roman sumn tim cognosccre was not a merely simplified and abbreviated version of the ordinary procedure, but a form characterized by a provisional and incomplete hearing and eventuating in a more or less provisional order,-a form, that is to say, to which our proceeding on application for temporary injunction would offer a fairly close analogy. According to his view, 3 the curtailed ordinary form is not a "summary procedure" in any true sense, but one which is much more accurately denoted by the name "planary, ' " bestowed upon it by some of It appears in legislation and treaties of the Italian communes antedating the Clementinz Saepe. 2 S.LvIOLI, STORiA DELLT P cO uC .u CrVLME E Cmu-NALE (1927) 330.
the fourteenth century jurist, or "expedited" (schleunig) employed by Briegleb himself. Nevertheless, the term "summary" became firmly established in Continental usage, as applicable to both sorts of variant procedure: namely, to that which differed from the ordinary form only in its elements of simplicity and abridgement, as well as to that which was guided by the principle of the Roman summatim cognoscere. In our own system the term is familiar enough, but has never had the same extensive field of application or found as its subject the same organized structure as on the Continent. Blackstone's only reference to summary procedure is in the matter of criminal jurisdiction, whose proceedings he distinguishes as regular and summary. The latter, in addition to common law proceedings for contempt, comprise certain statutory proceedings wherein "there is no intervention of a jury, but the party accused is acquitted or condemned by the suffrage of such person only, as the statute has appointed for his judge." 5 At common law, therefore, there was no proceeding of a purely civil nature to which the term was applied. Statutes, however, have everywhere provided, for particular cases, civil proceedings wherein expedition is sought by means of deviation from the ordinary rules in respect of process, pleading or mode of trial. To these, by common consent, the term "summary" has been extended. The reason for departing from the ordinary rule varies with the case: sometimes this departure is because of the concrete loss attendant upon delay, as in the case of dispossessing tenants wrongfully holding over; sometimes it is because of the official character of the defendant, as in the case of certain demands against sheriffs and other public officers; sometimes it is because of the public interest especially involved, as in the case of collection of taxes; sometimes, again, it is because of the greater degree of moral wrong attaching to the non-payment of a debt, as in the case of a surety suing his principal for reimbursement. With these individual instances of summary procedure the Anglo-American law has in general been content; it usually admits generic forms of abridged procedure for its inferior courts, but has been reluctant to provide, for administration by the court which administers the ordinary procedure, any collateral system of variant rules applicable to broad classes or groups of cases-such, for example as the procedure sommaire of the modern French law, or the so-called "regular-indeterminate" summary procedure of the German common law. 6 Yet the annals of procedure in America are not without instances of a contrary tendency, and it is of three experiments in this direction that we would here briefly speak. All three date from the period closing with 1850 -a period fruitful for American procedure not only because of the emergence of the New York Code of 1848, but also bLcause of a host of smaller but highly significant reforms whose history has been largely overshadowed by the commanding figure of that Code. Two of the three measures in question now belong to the realm of things forgotten, but the third continues in active life as an integral part of the procedural system in two important jurisdictions. I
THE SOUTH CAROLINA SUmmARY PROCESS OF 1769
In South Carolina a local administration of justice was slow of achievement. Except for the brief and unsuccessful career of certain county and precinct courts established in 1'721,7 it was not until 1768-nearly a century after the first settlement -that steps were taken to change the existing situation under which "Charlestown was the source and centre of all judicial proceedings." 8 This meant that all common law civil business, other than that falling to the justices of the peace, was dealt with by the Court of Common Pleas sitting at the provincial capital. But by 1768 the increase of population in the outlying districts was such as to render a reform imperative, and in that year the Assembly adopted an act providing for a system of circuits to localize the trial of both civil and criminal causes, and otherwise re-regulating the judicial organization of the province. 9 This act, however, encountered opposition on the part of the Lords of Trade and was rejected by the Crown on the ground that, in making, as it did, the judicial tenure dependent upon good behavior, instead of His Majesty's pleasure, and rendering the appointment of sheriffs a purely provincial matter, it constituted an invasion of the royal authority, being, indeed, in the former regard, "indecent and disrespectful to His Majesty." But, in the following year, the legislation was reenacted in such form as to obviate the objections in question and was definitively sanctioned by the King in Council on November 29, 1769. Because of its own provision postponing its operation until the completion of the court-houses and prisons necessary for the new system, the act did not go into effect until November 5, 1773, pursuant to proclamation of May 19, 1772. 10 The progress of this legislation from its inception to its approval forms an interesting episode in the history of the relations between the British Crown and the American Colonies, but what concerns us here is the innovation which it accomplished in the field of procedure. Under the terms of the act it was made lawful for the judges of the courts thus established:
"to determine, without a jury, in a summary way, 11 on petition, all causes cognizable in the said courts, for any sum not exceeding £20 sterling, except where the title of lands may come in question: 12 In which suit the plaintiff and defendant may have the benefit of all matters as if the suit were commenced in the ordinary forms of common law or equity, and the said judges are hereby required so to do, and to give judgment and award execution, together with costs, against the body or goods of the party against whom the same shall pass." It was also provided that "in case both parties shall desire to have the cause tried by a jury, or on application of either party, at his own expense, then the said judges shall immediately order issue to be joined, and the said cause to be tried by the jury impaneled at such courts."
And it was further declared "that the said petition shall contain the plaintiff's charge or demand, plainly and distinctly set forth: a true copy whereof shall be personally served or left at the defendant's usual and notorious place of abode, by the sheriff or his deputy twenty days before the sitting of the said court." is 20 SMITH, op. cit. supra note "7, at 133-141; McCRADY, HISTORY OF SOUTH CAROLINA UNDER THE ROYAL GOVERNMENT, 1719-1776 (1899) 639, 642. The Act of 1769 does not appear in the South Carolina Statutes at Large (see note to Nevils v. Hartzog, 4 Rich. L. 552, 553 (S. C. 1851)). So much of it as remained in force in 1790, including the provisions relating to the summary process, is printed in GRImy.9, PUBLIC 2 In consequence of the act of 1824 concerning Justice of the Peace courts, the summary jurisdiction thereafter applied only where the demand exceeded $20. Allen v. Singleton, 1 Rice 289 (S. C. 1839). 13 Act of 1769, § VI: GRICK9, PUBLIC LAWS OF SOUTH CAROLINA (1790) 270; BREvARD loc. cit. supra note 10.
It is not improbable that this legislation was suggested by the Virginia statute of 1727, re-enacted in improved form in 1748, establishing a proceeding by petition and summons for small debt causes. The act of 17'27 (4 VA. STAT. provides that "it shall and may be lawful to and for the justices of any county court to hear and determine all suits * * * for any debt or demand due by judgment, obligation, the South Carolina "summary process"'-an expression constantly abbreviated to "suim. pro." On this basis there was built up a form of procedure admirably adapted to the purpose " for which it was intended, and, in view of the general course of Anglo-American procedural reform, one remarkable for its precocity. The principles' of the system as thus developed were as follows:
(a) In lieu of formal writ 15 and declaration there was employed the petition provided for by the act. In this the averment of claim seldom needed to be more than the statement of a legal conclusion. Thus, in an action against the indorser of a promissory note, it was held sufficient to allege that the defendant "is indebted as indorser," without any mention: of dishonor by the maker, the court observing that in this form of proceeding, "the plaintiff has always been permitted to state his case in the most concise manner." -On another occasion, it was said that or account, for any sum or sums of money or tobacco, of the value of twenty shillings sterling or two hundred pounds of tobacco, and not exceeding the sum of five pounds current money or one thousand pounds of tobacco, by petition. And the said justices are hereby authorized and required, and shall have full power and authority so to do, and to award execution thereupon." Summons is to be issued upon the filing of the petition and service to be effected by delivery of the summons with a copy of the petition. If the defendant fails to appear, the justices are to "determine the cause upon the evidence produced, or dismiss the suit, as to them shall seem just." If, appearing, he puts in his "answer or plea," or fails to plead, then "the said justices shall instantly determine the cause, in a summary way, upon such evidence as shall be given, and shall give judgment according as the very right of the cause and matter in law shall appear unto them, without regard to form, or want of form. * * * In which proceedings the defendant shall have the benefit of all matters in his defence, that he might have had, if he had been sued in the ordinary forms of law."
By the act of 1748 (5 VA. STAT. (Hening) 499-500) which contains the express declaration that the proceeding is to be had 'without the solemnity of a jury," it is provided that the petition shall state "whether the debt arises by judgment, obligation, or other specialty, or by account," in which last case a copy of the account is to be filed with the petition, and "that the court shall not admit of any delay in the determination of any suit brought by petition till another court, unless good cause be made to appear for such delay." This act also extends the proceeding to actions of detinue and trover.
" In Hughes v. Phelps, 1 Brev. 81, 82 (S. C. 1802), it is said that "the act must have had two principal objects in view: 1. The speedy determination of trifling controversies. 2. The determination of such suits with as little expense to the parties as possible."
15 It appears that the petition in its character of process required the seal of the court to be affixed. "It was the opinion of the majority of the court in this case that a summary process ought to be sealed as a writ; and that it is a judicial process2' Ibid. 51.
' See Hilburn v. Paysinger, 1 Bail. 97, 98 (S. C. 1828).
"it is not requisite in this jurisdiction to set out the cause of action in the body of the process with technical precision: it is usually stated in general terms, referring to an account, contract, or other writing, indorsed or annexed, for further specification." 17 This indorsement or annexing, in fact, was a requirement established by rule of court in the case of any "deed, note, open account, or other writing." 18 (b) By informal rule of court adopted in 1801,11 the defendant was required to make his defense at the sitting of court to which the process was returnable. This did not exclude a continuance for good cause, but denied to the defendant the right which he had in the ordinary procedure of imparling to the second court as a matter of course.
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(c) As regards the defendant's allegations, it would appear that at the outset this form of proceeding was one "where all the pleadings were ore tenus, and where parties were heard on both sides, without reducing them to legal form." 21 Notwithstanding that in 1801 the court had unmistakably called for writing in this regard, 2 2 it seems to have been the general usage of the bar down to 1828 "to dispense with formal pleas." 23 But in that year came a pronouncement to the effect that, under the act, a written plea, unless waived by agreement of the parties, was necessary to permit evidence of a special defense.
"The same necessity," it was said, "exists as well in this as in the higher jurisdiction of the Court, for appraising the plaintiff of the grounds of the defense, and when that defense consists of a matter pleadable at law, I cannot conceive of any forms more convenient or appropriate than those established by the practice of the Courts: And if a case should occur in which these would not apply, and that might well happen, as this is a species of equity jurisdiction, something in the form of an answer would be admissible." 24 17 See Parker v. Martin, 1 Bail. 138, 139 (S. C. 1828). "If the party in a short way state his claim to demand money, as a debt, or as a compensation for an injury, and enough appears to apprise the party of the matter to which he is called to answer, it is generally sufficient." Caldwell v. (d) Where a jury was demanded, the court, instead of waiting until the parties had arrived at an issue as in the ordinary course of pleading, exercised, under the terms of the act, the power of immediately ordering issue to be joined. In keeping with what has been said above, "this issue need not be a formal issue, in every respect conformable to the pleading in other cases, but a plain simple denial or plea in writing etc.; for the judges are authorized to make all necessary rules and orders for promoting the design of the legislature in passing this act." 25 (e) Pursuant to the act, the trial was by the court without a jury, unless a jury was demanded. It appears, however, that the right to a jury was rarely taken advantage of?° To this result may have contributed the rule laid down in 1797 that in this form of proceeding the party electing to demand a jury was "bound by their decision or verdict, as much as he would have been bound by an award of arbitrators, against whom no misconduct could be alleged."
(f) A particularly strildng feature of this procedure was the provision made for the examination of the parties by means of written interrogatories. In Dillon v. McCne, 2 -decided in 1800, it was said that, when common law rules of evidence fail, "the parties may then resolt to equitable principles to supply the defects of the common law; that where there is no evidence to be procured, the defendant has a right to call upon the plaintiff to answer on oath, touching any matter known only to the parties themselves; and if the plaintiff refuses to answer, then to take the matter pro confesso, or to move for a non-suit ;" and that, for this purpose, the plaintiff ought to give the defendant a written notice specifying the points as to which answer was sought. This direction, by 1814, at the latest, had grown into a formal rule of court, in terms applicable to both parties:
"If the plaintiff in an action by summary process shall desire to have the benefit of defendant's oath, he shall state, in writing, the points to which he shall require his oath, and serve him with a copy thereof, with notice of such his intention, at least one day before the hearing of the cause; and defendant may either give his answer in writing, to be sworn to before the clerk, or ore tenu.s in open court; and if a defendant shall desire the benefit of the plaintiffs oath, he shall proceed to require it in the same manner." Authority for the practice in question appears to have been found in the clause of the act giving the party "the benefit of all matters" as if the suit had been commenced in equity 0 Moreover, -it is not at all unlikely that Blackstone's quite remarkable criticism of the lack of means of discovery in common law causes 1 had something to do with the result. But as to the form of discovery, there was obviously a wide departure from current equity practice. At the time in question that practice knew no such thing as interrogatories apart from the bill or as the reciprocal right of the defendant to discovery, otherwise than by means of a cross bill. This method of discovery is familiar enough to us today, but it was not until 1852, under the Chancery Practice Amendment Act of that year, that it was introduced in England 32 and not until the Rules of 1912 that it passed into the equity practice of the Federal Courts. There is good reason, therefore, for believing that we have here the first instance in Anglo-American procedural history, not only of discovery grantable in common law actions, but also of the separate interrogatory, open alike to plaintiff and defendant, as the particular mechanism of discovery. What suggested the adoption of this form, other than its simplicity, we have no means of knowing. In view, however, of the French Huguenot element among the cultured classes of South Carolina, there is room for the conjecture that it was influenced by the French institution of interrogatoires sur faits et articles. Both under the Ordinance of 1667 33 and the Code of 1806,1 4 this was a means whereby either party was entitled to demand the answer of the other to the points of fact articulated by the former in writing; like its progenitor, the Romano-canonical positions, it was entirely disconnected from the pleadings; and the interrogatories, pursuant to order of court, were served upon the party sought to be questioned, who at an appointed time appeared and answered them before the court or a delegated judge. While the present proceeding is simpler, the rule of court concerning it might well have been drafted in the light of the French practice.
Following the view taken in Dillon v. McCue, it was at the outset uniformly held that the right to compel an opponent's answers to interrogatories was conditioned upon the party's inability to prove his case in any other manner. 30 Nevertheless, as it appears to have been conceived that the right to the equitable means of proof presupposed a default of common law means, the idea persisted that the party, in resorting to interrogatories, was in effect saying that he could not otherwise prove his case. As a result, while the party remained free to interrogate his opponent without any preliminary showing,-and to offer or not offer the answers in evidence, 38 the rule was that if he did offer the answers, resulting from an examination of the opponent upon the whole case, he was not permitted to introduce any other evidence-2 Inasmuch as in making the answers, the defendant was not a witness, no cross-interrogatories were permitted, and when the answers were made orally there was no cross-examination.3
Failure to answer might result in a decree pro con fesso or a non-suit as the case required. 4 ' Allowance made for its peculiarities, the proceeding was governed by ordinary equity principles, since "the rule of Court was intended to assimilate these cases In the latter case it is said that the proceeding is "exactly analogous to a bill for discovery, as ancillary to another suit." But the analogy fails to support the result reached, because, under such a bill, the plaintiff is entitled to the discovery, even "if it be merely cumulative evidence of material facts." STORY, EQuITY PxL=INGS (10th cd. 1892) § 324, and note to § 320. In a previous case, Henken v. Gramann, avpn. note 38, at 367, the court with more correctness had recognized that the plaintiff, under the equity practice, was confined to the use of the defendant's answer only where the jurisdiction of the court was invoked to decide a purely legal claim on the ground that the facts ncceszry to its establishment were exclusively within the knowledge of the defendant [Russell v. Clark's Executors, 7 Cranch 69, 89 (U. S. 1812)] and that the jurisdiction of the court in the summary process "did not at all depend upon discovery." But the court in the same case foreshadows the rule later established by saying, "If they had offered the answers, they might, perhaps, have been considered as having admitted that they had no other sufficient evidence upon the matters concerning which they had interrogated the defendants, and so, from analogy to equity practice, they might have been prevented from contradicting the defendants whom they had made their witnesses." The analogy here attempted seems as objectionable as the former, and certainly the reference to the interrogated defendants as witnesses mistakes their true character. to the practice in Chancery" 42 and "there is nothing in the rule which favors the idea that the discovery to be obtained under it can be demanded in a case where the Court of Equity would refuse it." 43 (g) It is clear that, under the construction given the act, the court, where occasion required, was accustomed to apply substantive equity principles in common law causes. Though the reported cases do not disclose any specific instance of this administration, there is plenty of evidence of its existence. Said counsel for the plaintiff in Cadh v. Lyle 1807: 4 "This mode of proceeding is conformable to the proceedings in courts of equity * * : and under the summary jurisdiction of the Court of Common Pleas, the equity of cases is considered as well as their legal merits; and decrees are often founded upon the equity of the causes in which they are given." 4, It is judicially taken "for granted that the district court in the exercise of its summary jurisdiction, on petition and process, may decide according to the rules which prevail in equity," that is to say, "when there is some equitable matter brought into the view of the court." 41 So, also, there is judicial reference to the process as "a new mode of proceeding, corresponding with the proceedings in equity or at law, as the particular circumstances of the case may require," 4" as "a species of equity jurisdiction," 48 as "an equitable proceeding," 41 as a "quasi equity jurisdiction." 50 And there is unmistakable recognition that it was open to the defendant to plead an equitable defense.
5 ' On the other hand, it is clear that the jurisdiction was not concurrent with that of the court of equity: an attempt made in 1821, by means of the summary process, to charge the separate estate of a wife, in the hands of her husband as trustee, with a debt which the former had incurred for the benefit of the separate estate, was met with the answer that the juris-,diction, under the terms of the act, extended only to "causes -cognizable in the said Courts," that is to say, to the common law 42 Clark v. Meek, 2 Bail. 391 (S. C. 1831).
-3 Holly v. Thurston, 1 Rice 282 (S. C. 1839). 44 2 Brev. 183 (S. C. 1807). 45 In the reporter's note to "Process summary," in the index to 2 Bay at p. 585, it is said that in the summary process "the parties have all the advantages of law and equity" and that frequently there will be found "the principles of both jurisdictions, in those small cases, blended together. causes constituting the jurisdictional field of the court of Common Pleaszl2 (h) The final judgment was known as a "decree."
"The practice under the act has been for decrees to be pronounced in open court, viva voce, by the presiding magistrate, which are recorded in the clerk's book of the minutes of the proceedings of the court; and no other kind of decrees or judgments are usually given." &3 This record was the only one made, there being no expansion of it into a formal order.
"The minute of the judgment, or decree, made at the time that it is given in court, is the record of such judgment or decree and, though brief and informal, is a sufficient record to authorize the issuing of execution thereon." '' (i) Employment of the proceeding was optional with the plaintiff. He might, instead, bring his suit in the ordinary form.-But, in the absence of good reason for so doing, he was then entitled, in the event of success, to no more than the reduced costs of this form.
"Where one sues in the general jurisdiction, and offers no proof whatever of a sum beyond the limited jurisdiction, or where it appears, obviously, that the suit has been instituted wantonly, upon a fictitious demand, with a view to increase the costs, he shall recover only the costs allowed on summary process." u6 So regulated, the summary process was a conspicuous feature of South Carolina judicature for nearly a century. It came to an end in the unhappy days of Reconstruction, being superseded through the adoption in 1870 of the Code of Civil Procedure, modeled upon that of New York. The last reported case in which it was employed appears to be Goggans v. Tur'nipseed decided in 1868.57 Perhaps the benefits which it conferred have been realized quite as well under the provisions of the Code. Nevertheless, had the reform of civil procedure in South Carolina taken place under different conditions, it is certain that the change would have been less revolutionary, and the probability 52 Taylor v. Drake, supra note 47. 
C. 1812).

1 S. C. 80 (1868).
is that some traces of the old proceeding would have been permitted to survive.
That proceeding deserves to occupy a notable place in the history of American civil justice. It constituted a courageous departure from traditional institutions, skillfully conducted and successfully accomplished. Its simple petition as a substitute for summons and declaration; its lack of emphasis upon the distinction between forms of action; its flexible requirements with respect to the defendant's pleading; its bestowal upon, the court of power to direct an issue in jury cases; its accentuation of trial by the court without the intervention of a jury-all these represent ideas that we are accustomed to think of as belonging to a later day. So, too, the possibility which it afforded of applying equitable principles in common law actions, with its incident recognition of equitable defenses, and the introduction on its part of a competent system of discovery in these same actions, were long in advance of any other Anglo-American legislation on the subject.
II
THE KENTUCKY PROCEEDING BY PETITION AND SUMMONS OF 1805
We now turn to another example of the same kind of legislation, one of narrower compass and less adequate principles, which, nevertheless, found acceptance in a much larger territorial area. This originated in the Kentucky statute of December 26, 1805, entitled "An Act providing a summary mode of recovering debts." 58 It was here provided that "when any person holding a bond or note for the direct payment of money, shall desire to put the same in suit, he may do so by filing it with the clerk of any circuit court holding jurisdiction thereof, together with a petition purporting as follows: .'F. circuit, sct. A. B. plaintiff, states that he holds a bond or note (as the case may be) on the defendant C. D. in substance as followeth (here insert a copy of the bond or note) ; yet the said debt remains unpaid; wherefore he prays judgment for his debt, and damages for the detention of the same, together with his costs, etc.'" 59
If the plaintiff held as indorsee, he was to attend the setting forth of the instrument with the statement: "On which is the following assignment or assignments (reciting these) whereby the plaintiff hath become the proprietor thereof, of which the defendant hath had due notice." Further provisions of the act were that "a copy of the petition shall be sent out with a summons annexed thereto, requiring the defendant or defendants to appear and answer the said demand, on the third day of the succeeding term;" that service was to be effected by the sheriff delivering a copy of the petition and summons to the defendant; "I that the "petition and summons shall not go to the rules, but the proceedings shall be in court, and shall be docketed to the third day;" c that the petition "shall stand in place of a declaration" and "an issue may be joined as in an action of debt, on such a bond or note ;" 0 and that the employment of this proceeding, rather than the ordinary form, was to be optional with the plaintiff.c6 "The evident object of the law," said the Court of Appeals in 1816, "was to give, in cases where there was a bond or note for the direct payment of money, a more speedy remedy than was then afforded by the tardy mode of proceeding at law; and the remedy was given in those cases only, because the bond or note furnished intrinsic evidence of the debt; and there was not as likely in such cases as in others to exist any extraneous matter of defense." 63
And it is also evident that, by providing the exact form of words to be used in the petition, the legislature intended, for the same reason, to furnish a means whereby the litigant could commence his own suit, without the aid of counsel.c"
The proceeding as thus established experienced later two statutory modifications. In 1827 it ceased to be necessary to serve the defendant with a copy of the petition, service by summons alone being made sufficient; 67 and in 1837 the particular provision concerning expedited trial was displaced by the requirement, applicable also to actions of debt on records and specialties, that the suit be "docketed for the first day of the term, and stand for trial on said day; but if defence be made, the Nov. 20, 1811 , providing that the plaintiff or defendant may enter his "own plea, and defend his, her or their own cause, and if the cause of action is founded on a specialty, note or liquidated account (signed by the parties) no declaration ehall be required of the plaintiff, but the suit shall be tried in a summary way without pleading in writing, and no instrument of writing chall be lost or destroyed for want of form, if it contains sufficient substance, any law to the contrary notwithstanding. Providcd, Nothing herein contained shall be so construed as to prevent any defendant to file his pleas in writing either by himself or attorney. case shall stand for trial on the second day of the court, as though set for trial on that day." 08 In the construction placed upon the act by the Court of Appeals there was a fair furtherance of its objects. Thus, in a suit against a corporation it was said with reference to the statutory words, "the plaintiff holds a note on the Newport Manufacturing Company," that "this comprehensive allegation-as in other cases of petition on notes-imports every fact (consistent with the tenor of the writing) that is necessary to show that the note is genuine, and binding 'on' the defendant." 69 It was held that the proceeding lay against executors on their testator's instrument,7 0 lay in favor of a corporation 1 and permitted of the joining in suit of a number of notes "2-conclusions which too ritualistic an observance of the statutory form of petition would have denied; that it lay also where the note was written in a foreign language; 3 and that a paper stating that the defendant had "borrowed" from the agent of the plaintiff a specified sum was a note within the meaning of the statute. 7 ' On the other hand, it was insisted that the petition on its face disclose a cause of action.7 5 Moreover, "where the obligation to pay accrues upon the happening of a contingency, depends upon a condition to be performed by the plaintiff, or any like matter" requiring to be specially alleged, then the proceeding could not be maintained, since the statute left no room for any such allegation.
As this doctrine was otherwise expressed, "the statute authorizes such remedy only where the writing is evidence, so directly and unequivocally on its face, of a debt due in money, as that no averment is necessary to show that the plaintiff is entitled to the debt demanded." 7T 68Acts of 1836-37, 279. In 1837 an act was passed rendering this proceeding applicable to suits against the drawers, indorsers and acceptors of bills of exchange and making these parties thus answerable jointly and severally to the holders. A new form of petition was prescribed, applicable to this situation, but, evidently in view of the doctrine above noted, it was also provided that Nevertheless, the court seems to have been quite liberal in dispensing with the necessity of such an averment. Thus it countenanced the proceeding in one case where one of tw-o joint obligors had died prior to suit and recovery was sought from the survivor, and, in another, where a number of persons were sued as members of a partnership on a note 'signed "Castleman & Co." " To be sure, in the former of these cases, the court took the view that no averment would have been required even in a common law declaration, but this seems rather a twisting of the orthodox rule for the purpose in hand. Again, where the note sued on read: "Due F. K. one hundred thirty-nine pounds one shilling, the freight to be deducted out of it," it was held that the deduction was a matter of defense, not requiring notice in the petition.8 0 And, finally, we encounter the holding that a replevin bond is an instrument for the direct payment of money and will support the proceeding."1 The ground of the last result does not appear, but certainly there might here be invoked the analogy of the earlier practice at common law in which the declaration counted only upon the so-called "money part" of the bond, leaving the condition to be developed of record by the defendant. But, when it came to the matter of the medium of payment called for by the obligation, the court at all times preserved a stricter attitude. Since the statute allowed the proceeding only in case of instruments for the payment of money, nothing short of lawful money of the United States would satisfy this requirement. 82 Nor was the proceeding recognized as proper where the undertaking was to pay money or something else, in the alternative, -3 or even to pay money plus something else.8 Taken as a whole, however, it must be said that "the plaintiff may make any averment at the bottom of the pctition, which he shall deem necessary to sustain his case." Acts of 1836-37, 41-41.
The same Act created a like joint and several liability, enforcible by this remedy, under a prescribed form of petition (which, also, was subject to the last mentioned provision) in favor of "any bank incorporated by this Commonwealth, who shall hold a promissory note, negotiable and payable at any incorporated bank, and discounted by the bank holding the same, or * * any indorser who shall have taken up any such discounted note," and "against the drawers and previous indorzers. the decisions display a comparatively generous attitude toward the act and its purposes. 8 5 It will be seen that the variation from the ordinary procedure presented by the remedy in question .consisted first, in the simpler and ready-made manner of pleading the claim and commencing the suit; secondly, in the possibility of a speedier trial. As regards the defendant's pleadings, however, and the further steps in the cause .there was no dispensation from the rules applicable to common' law causes in general. Yet with these modest advantages, the proceeding seems to have proved a highly popular one. The reported decisions of the Court of Appeals down to the 10th B. Monroe (1850) show its constant employment, and in Moorehead's work on Kentucky civil practice, published in 1846,88 some fifteen pages are devoted to its treatment. It disappeared only with the general reform of civil procedure inaugurated by the Code of Practice of 1851.
But the proceeding found adoption beyond the borders of Kentucky. It appeared in sundry other jurisdictions, usually with slight variations from the Kentucky model. The first of these seems to have been Alabama, which established the proceeding by Act of December 20, 1820.87 Here, for the Kentucky direction as to expedited trial, there is substituted the less urgent provision that the issue joined "shall stand over to, and be tried at, the next term of the court * " * unless a trial is had at the first term by consent of the parties." 88 If the Supreme Court reports are any criterion, the proceeding was not highly favored in this State; only some half dozen cases are there identifiable as having been brought in this form.8s
Nevertheless, it continued to be available until the taking effect of the Code of 1852.
Missouri was the next state to follow the Kentucky example, this by Act of January 17, 1825.00 The latter was a close copy of the original statute with two additions: n (1) the remedy was made to apply to bonds or notes "for the direct payment 91 It contained also the insignificant variation that the proceedings wero to be docketed to the second, instead of the third day of the term.
of 'property or money;" (2) provision was made holding the defendant to bail by means of a capias-which could not be done under the Kentucky act 2 Ten years later this legislation was re-enacted in a form giving evidence of much more skillful draftsmanship than the original. Retaining the extension of the remedy to cases where the medium of payment is property, this Act of 1835 93 calls the proceeding a "petition in debt." Under its provisions service is effected by summons, without a copy of the petition, or by capias; the defendant, as a rule, is to plead on or before the second day of the term and "suit in such cases shall be determined at the same term, unless continued for good cause."
The course of decisions under these Missouri acts exhibits no radical difference from that in Kentucky. There was at first some confusion as to the possibility of adding to the stahttory form. Thus, it was held that an administrator could not sue in this form without an allegation showing his right,"' and similarly that, in the case of a note signed in a partnership name, there must be an averment identifying the defendants as the persons who composed the partnership.
On the other hand, where a petition filed by an administrator set forth a note bearing date after the date of his letters, whereof profert had been made, it was said that "the form prescribed by the act precludes the plaintiff from making any statement of the true time when the instrument was executed," but that, as he might be able to explain the inconsistency, "whatever he might have been required to state in a declaration at common law that is incompatible with this statutory mode of proceeding, he must be allowed to prove on the trial, if the defendant by his plea elect to put it in issue." 01 Later, there was an express recession from the cases inconsistent with the last mentioned, this in a suit against a partnership, where the court said that "the statement in the petition, that the plaintiffs are the legal owners of the note or bond, includes the averment that the note set out was executed to the plaintiffs by the partnership name. There thus came to be unqualified acceptance of the Kentucky doctrine that the petition did not admit of "averment." Il Moreover, the same significance as in Kentucky was attached to the words "direct payment," it being held as there that the proceeding could not be maintained on a note by which the defendant undertook to do certain acts in addition to the payment of money. 99 The flourishing period of the proceeding in Missouri is that covered by Volumes 2 to 7 of the Missouri Reports, that is to say, between 1827 and 1842. During the remainder of its life, which ended with the adoption of the Code of 1849, it seems to have been seldom resorted to.
Illinois, in its turn, succumbed to the attractions of the proceeding, adopting it by Act of February 25, 1833.00 This statute :s an almost exact reproduction of the Missouri act of 1825, including the direction that the suit shall not "go to the rules," -a regulation which was probably never appropriate to the Illinois practice. For this reason, in all likelihood, the direction in question was omitted in the Revised Statutes of 1845,11 where the act appears without any provision concerning expedited trial. A decision in 1839102 evidences that the Supreme Court was alive to the origin and purposes of the proceeding. Said the court, per Browne, J., "They have a statute in Kentucky very similar to ours, which has always been liberally construed by their courts. It seems to me one of the objects of the statute was to enable any person to bring his own suit. I am strengthened in this opinion from the circumstance of the form of the petition being laid down in the statute. The statute is intended to give a more speedy remedy than was afforded by proceedings at law." Despite this good beginning, it can hardly be said that the court, in the upshot, was disposed to view the proceeding with a very frendly eye, since of some six cases in which questions relating to this form were dealt with, two disclose a reversal of the lower court's judgment on the ground that the verdict and judgment were in-terms of damages instead of debt. 10 3 The proceeding, here, enjoyed nothing like the vogue it had attained in Kentucky and Missouri, and the act seemingly had become virtually a dead letter long before it was dropped from the statute-book in the revision of 1874.
Another state to borrow the proceeding was Arkumz as. The statute giving place to it, approved November 29, 1337, was evidently modeled on the revised Missouri act of 1335. It exhibits, however, some differences in detail. The remedy is made applicable to any "bill," as well as to notes and bonds, "for the direct payment of money or property ;" a copy of the instrument and assignments, instead of the originals, is to be filed with the petition; and apparently in view of the earlier Blissouri decisions, with reference to suits by personal representatives, two sections are interpolated authorizing the use of the remedy by executors and administrators and providing a separate form of petition for this case. No expedition of trial is contemplated, it being declared that the suit "shall be prosecuted to final judgment and execution in the same manner as if it had been commenced in the ordinary form." ' In one of the first cases of the proceeding which came before the Supreme Court, it is curious to note that counsel for the plaintiff, while arguing for the sufficiency of the petition, took occasion to ventilate their private opinion of the institution in question, by observing that "we regard the whole matter of petition and summons as a useless and pernicious innovation on established forms and as calculated more frequently to thwart than to forward justice." U5 As to the decisions themselves, there deserves to be mentioned the virtual nullification of the act so far as relates to instruments payable in property. This occurred in Mitchell I,. Weker (1842) 1o1 where suit had been brought upon a note "to be paid in Arkansas State Bank paper." The court held that the proceeding could not be maintained, because what the statute provided was a summary mode of recovery in an action of debt, and debt at common law would not lie upon an instrument of the present kind. That the action was one in debt was of course correct, as had been conceded in other jurisdictions, but apparently it never occurred to the court that it was open to the legislature to enlarge the compass of the action of debt, and that this had actually action of ejectment involving a collateral review of proceedings by petition and summons instituted in 1857. been Otone in the present instance by the express extension of the remedy to instruments payable in property. We may note also the insistence upon the doctrine forbidding addition to the statutory form. "The statute," it is said in Thompson W. Shreve (1866)107 "admits of no material averments other than those, in substance, which it prescribes." The cases relating to the remedy occur from the 2d down to the 25th volume of Arkansas Reports and, from their respectable number, would argue that it was in fairly common use. Certainly, it had not been in any sense laid aside prior to its supersession by the Code of Practice in Civil Cases enacted in 1868. Some two years after Arkansas had received it, the institution in question was introduced in the then territory of Iowa. Here it formed the subject of certain sections in the Act of January 25, 1839.108 These appear to have been based upon the Illinois act or the Missouri Act of 1825, as like either, they follow the Kentucky phraseology, but contemplate an instrument payable in property as well as one payable in money. They contain no special provision looking to expedition of trial. Since the general reform of civil procedure in this jurisdiction took place in 1851, through the adoption of the Code of that year, our proceeding had here a short lease of life. In the single case in which it came to the attention of the Supreme Court--Jacobson v. Manning, decided in 1850 'O 9 --the court treats it with respect but seems rather to apologize for doing so, saying that "when the proceeding under the statute '" :: " is adopted by a plaintiff, if he proceed in the manner and form thereby prescribed, he must be sustained by the courts, however subversive of the common law the procedure may be." Finally, the proceeding made its appearance in Kansas, being taken over by the territorial legislature in 1855.110 The Kansas provisions seem to have come from the revised Missouri statute of 1835 and include the same adjustment of the matter of expedition of trial. But here the career of the proceeding was even briefer than in Iowa, terminating with the adoption in 1859 of the Code of Civil Procedure, transplanted from Ohio.", The one volume of published reports (McCahon's) dealing with the territorial period contains no instance of any resort to the statute.
The spread of the legislation in question from the State of its origin, so far as regards its installation in Alabama, Mis-souri and Illinois, is probably accounted for by the emigration from Kentucky into these newer lands. 1 12 In Arkansas, Iowa and Kansas, its advent, in all likelihood, was due to a less sentimental belief in its supposed advantages. But, after all, these were largely an illusion. The principal attraction of the proceeding lay in the ad captaoidnL appeal made by its set form of petition, which invited the litigant to be his own lawyer. It did, indeed, endeavor to bring about a somewhat speedier trial than under the ordinary practice, but this was not everywhere true, and it is to be doubted whether it anywhere met with unqualified success in this regard. As against these slender merits, this same set form of petition rendered the proceeding a formalistic institution without the least possibility of adaptation to a situation at all out of the common run-an inflexible category into which the plaintiff had to fit his claim on pain of retracing his steps: in short, what we have here is a reproduction in miniature of the common law. idea of form of action at the most rigid period of its history. Moreover, there was no attempt to ameliorate the emsting procedure with respect to the later pleadings. The defendant was held to the ordinary rules applicable to an action of debt. If the instrument sued on were not under seal, nil debet would suffice for most defenses; but, if the contrary were the case, then he was required to plead his defenses specially. By the same token, we can well imagine that a plaintiff suing in propria perso2w, would find his difficulties only beginning with the coming in of the defendant's plea. The proceeding had none of the virtues of the South Carolina summary process. On the whole, it cannot be regarded as other than a well intended effort at reform, which lacked scientific value and had no claim to permanence. III
THE VIRGINIA PROCEEDING BY NOTICE AND MOTION OF 1849
A summary proceeding by motion for judgment based upon informal notice to the defendant, and applicable to particular situations especially calling for promptness of dispatch is to be found in numerous jurisdictions. It is, however, in certain of the Southern States-notably Virginia, West Virginia, Kentucky, Tennessee, Alabama and Mississippi-that the remedy has been more extensively used. A curious manifestation of this practice was the employment of the so-called "bank notice," in the earlier years of Alabama and M1ississippi. 1 3 This came about from the action of the legislature in including in bank charters -as regards the former of these states apparently a usual thing -a provision 114 empowering the corporation to sue its debtors, 
T1
4 1A typical form of the clause in question is that appearing in Logwood v. Planters' Bank, supra note 113, at 23: "If any person or persons shall be indebted to said Corporation as maker or indorser of any note, bill, or bond, expressly made negotiable and payable at said bank, and shall delay payment thereof, it shall be lawful for the Corporation, after having given at least ten days' notice thereof, and producing to the Court before whom the motion is made, the certificate of the President of the Bank that the debt is really and bona fide the property of the Bank, to move for judgment against such debtor or debtors, his, her or their executors or administrators, in any court of record within the territory. Provided always, that if the defendant or defendants shall appear and contest the claim, the Court shall instanter impanel a Jury to try the issue and thereon give judgment accordingly."
But provisions of this sort were mild compared with that which came before the United States Supreme Court in Bank of Columbia v. Sweeney, 2 Pet. 671 (U. S. 1829). Here it appears that by -what Chief Justice Marshall refers to as "this extraordinary act," the legislature of Maryland in incorporating the Bank of Columbia in 1793 provided that, in the case of persons indebted to the bank for money borrowed, or as makers or indorsers of paper negotiable at the bank, who should make default of payment for ten days after demand in writing, the president of the bank, by sending to the clerk of the court the instrument of indebtedness with proof of the demand, and filing his own oath or affirmation of the amount due, was authorized to require the clerk to issue "capias ad satisfaciendum, fieri faeias or attachment by way of execution," subject to the right of the defendant to dispute the claim, but not until the return of the execution.
Quite different is the clause met with in Young v. Bank of Alexandria, 5 Cranch 45 (U. S. 1809) and Yeaton v. Same, 5 Cranch 49 (U. S. 1809). By this the legislature of Virginia conferred upon the plaintiff bank the privilege of an expedited trial in suits by it upon bonds, bills or notes expressly made negotiable at the bank, and also permitted it, in derogation of the general law, to sue the indorser of a promissory note, without reference to the solvency or insolvency of the maker.
This favored treatment of banks as plaintiffs, at the period in question, was not confined to a particular section of the country, as witness the Rhode Island "bank process," successfully combated by Dorr, as v1 member of the legislature. Under that process, we are told, "if a debtor failed to pay his note at the bank by three p. m. on the day when it became due, an attachment, judgment, execution, levy and sale'might follow the same day, so that before sunset of that day such a debtor's real estate might become the property of the bank holding his protested note, to the exclusion of the claims of all other creditors." EATON, THIOMAS WILsoN BuRP, in 5 Luwis, GREAT AmRICAN LAWYERS (1908) 180.
A less striking instance of the same discriminatory policy is disclosed by the Ohio statute of 1820, permitting banks or bankers, by way of exception to the general rule, to sue jointly the drawers and indorsers of negotiable paper. See Fullerton v. Bank of United States, 1 Pet. 604 or some class of these, by means of notice and motion, instead of the ordinary processes of the common law." 0 But, whether justified or not by contemporary economic conditions, this anomalous application of the remedy has had no influence upon its subsequent history.
The manner of proceeding here in question seems to have had its origin in Virginia. As early, at least, as 1732,111 statutes begin to appear in this jurisdiction providing for summary judgment on motion against sheriffs and other officers failing to pay over public moneys to the proper recipient. In 1748, it was enacted, with reference to forthcoming bonds given on execution, that such a bond should have the force of a judgment and, if not paid, the court was empowered, "upon motion of the party to whom the same is payable, to award execution thereupon, with costs; provided the obligors have ten days notice of such motion." " In 1753, the sheriff or other officer failing to return an execution is subjected to a fine for the benefit of the judgmentcreditor, recoverable by motion for judgment upon "ten days' previous notice of the motion for judgment for such fine." 118 And in 1786 occurs the more noteworthy provision-forerunner of many statutes of the same kind-that the surety who has paid a judgment rendered against him for the principal's debt may proceed against the principal by motion for judgment to recover the amount so paid. 10 The same law extends the remedy also to the case of one surety, who has thus had judgment rendered against him, and is now seeking contribution from a cosurety, where the principal has become insolvent.22 0 Again, in 1787, the proceeding is made available to a client for the recov- 135 In the case of the Bank of Alabama, the charter, pursuant to a clause of the Constitution of 1819, requiring the remedy for the collection of debts to be reciprocal, provided for proceedings by notice and motion both for and against the bank. Wrigglesworth v. Bank of Alabama, 1 Ala. 222 (1840). ery of money wrongfully withheld by an attorney. 1 2 1 It is not here in place to review in detail the progress of this legislation; suffice it to say that as time went on the remedy was applied to other situations with such generosity that the first edition of Robinson's Practice (1832) enumerates some twenty-five categories in which it is at a plaintiff's command. 1 1 2 With respect to the proceeding itself, the author observes:
"In various cases the legislature have authorized judgment to be entered and execution to be awarded, upon motion, in a summary way ": * * . In giving these summary remedies, the legislature always provide that the party proceeded against shall be given notice of the motion, for ten days, or some reasonable time * * * In motions upon forthcoming bonds-and replevy bonds, it is very common to give notice ore tenus. In other motions it is usual for the plaintiff to write a notice to the defendant, of the intended motion; and this written notice is returned to the court in which the motion is made, with an affidavit shewing that a copy thereof has been duly delivered." 123
As it was in Virginia that the proceeding had its inception, so it was here that it took on an entirely new significance. This occurred in 1849, at the instance of the revisers whose labors culminated in the Code of that year. In their report they informed the legislature, that "by this mode of proceeding, all claims of the Commonwealth, and a large number of those of individuals are now recoverable; yet a formal point scarcely ever arises upon a motion. The case is very generally decided upon its merits. A brief notice serves the double purpose of a writ and a declaration; .and though a defendant is not precluded from pleading, yet as the case can be heard without pleading, pleadings are in fact very rarely filed. Seeing that this mode of proceeding has worked well in the cases in which it has been heretofore allowed, it seems to us advisable to extend it to all cases in which a person is now entitled to recover money by action on a contract. We do not propose to take away the right of bringing an action from any person; we propose merely, when his claim to money is on a contract, to allow him to use, if he please, the more simple remedy by motion, instead of an action. The permission to proceed in this way will, we believe, cause motions gradually to take the place of actions for all such claims." 124
The result was the inclusion in the Code of 1849 of certain sections appropriate to this purpose. It was provided that: 
333.
"any person entitled to recover money by action on any contract, may, on motion * * * obtain judgment for such money after sixty days' notice, which notice shall be returned to the clerk's office of such court forty .days before the motion is heard.""2 And further that:
"on a motion when issue of fact is joined, and either party desire it, or when, in the opinion of the court it is proper, a jury shall be empanneled, unless the case be one in which the recovery is limited to an amount not greater than twenty dollars, exclusive of interest." '2r
In this form the statute remained until ISS7, when by the revision of that year the time of notice was cut down to fifteen days with modification, also, of the post-return period, it now being provided that the notice should be returned ten days before the commencement of the term. 12 7 In 1896, a provision was included extending to this form of proceeding the requirement bf an affidavit of merits from the defendant in case of affidavit of claim made by the plaintiff. 2 3 But by 1912 the remedy had attained such additional growth in favor as to call for a further enlargement of its scope. By a process of amendment beginning in that year, it was made applicable to actions of tort, -to actions on contracts not previously falling within its sphere, ' -, to actions for statutory penalties 131 and to actions for the recovery of specific personal property or damages in lieu thereof. 3 2-This movement had its logical outcome in the revision of 1919, by which the remedy became available for common law actions in general, through the provision that "any person entitled to maintain an action at law may, in lieu of such action, proceed by motion." "33
After 1887 the proceeding also underwent some re-regulation with respect to its time requirements. Thus, by the amendment of 1896, there ceased to be any appointment of a secondary or post-return period, or any necessity of return in advance of the hearing term: the substituted provision was that the notice should be returned within five days after service and should be ' Z VA. CODE (1849) docketed upon the lapse of the notice-period. 18 ' And, when in 1912, the remedy was extended to actions of tort, thirty days' notice was here prescribed, instead of the usual fifteen.' But now, under the revision of 1919 and the further amendment of 1922, the notice-period for all cases of the general proceeding, is one of at least fifteen days and ordinarily not more than ninety days; return of the notice continues to be called for within five days after service; but the cause is now docketed on the returnday, that is to say, the day named in the notice for the making of the motion.a8
With respect to the form of the defendant's allegations, it has been seen that, under the practice prior to the Code of 1849, there was no duty resting upon him to put these in writing. For nearly half a century thereafter there was no pronouncement on the part of the Supreme Court or the legislature in any way at variance with this idea. Indeed, on more than one occasion the court, at least by way of dictum, had expressly recognized the right of the defendant to plead ore tenus in this mode of proceeding:1 7 Nevertheless, it appears to have been a fairly prevalent custom to file formal pleas as in an ordinary action or else "the trouble is usually solved by the plaintiff calling for a statement of the grounds of defense" under the general provision relating to bills of particulars. 
1887
, as above appears, the notice was to be returned ten days before the term. Under the Code of 1849, although this was silent as to the time of the return with relation to the commencement of the term, requiring only that the notice be returned forty days before hearing, it was held that this return had to be in advance of the opening of the term: in other words, that the cause had to be "matured for the docket before the term." Hale v. Chamberlain, 13 Gratt. 658 (Va. 1857 the defence to a motion may be presented to the court, but it is a commendable practice which prevails in some of the circuits to require the defendant either when he enters his appearance, or at some reasonable time thereafter, to put in writing in sufficiently explicit terms the grounds practice was materially affected by the decision of the Supreme Court in Preston v. Salein Improvement Co.1z 9 It was here held, in a suit by motion to recover money due on contract, that the right to a jury trial existed only, according to the statute, "where an issue of fact is joined," 140 and that before there could be a joinder of issue, there must be written allegations on the part of the defendant. But, for this purpose, the court indicated that, as an alternative to the common law plea or pleas appropriate to the action, it was open to the defendant to employ an "informal statement in writing."
"As the object of this proceeding by motion under section 3211," said the court, "was to give suitors a plain and summary proceeding for the recovery of judgments, and it is but in accordance with the spirit of this flexible proceeding by motion to permit the defendant to make his defense by such informal pleas or statement in writing as will state his defense and make up the issue to be tried, this latter practice is permissible, except in all cases where the statute requires the plea to be verified by affidavit."
This interpretation has since been accepted by the legislature and transformed into a rule applicable to the proceeding whether the trial is by jury or by the court alone; the revision of 1919 specifically declares that "the defendant may make the same defenses to the notice as to a declaration in an action at law, and in the same manner, or he may state his grounds of defense informally in writing, and in the latter event the parties shall be deemed to be at issue on the grounds stated without replication on the part of the plaintiff." I4l
There can be no doubt that an important element operating in favor of the remedy is the sympathetic consideration which it has received at the hands of the courts from the earliest period of its history. In 1797, speaking with reference to a proceeding by motion instituted by a sheriff against his deputy and the sureties of the latter, to recover execution-moneys not accounted for, Roane, J., said: "I am strongly inclined to view notices with indulgence, seeing that they are the acts not of lawyers but of the parties." -42 upon which he rests his defence to a motion for judgment for money." Va. 306, 313 (1920). This became the settled canon of construction. The foregoing expression was reiterated and expanded in Supervisors v, Dunn (1876)2 43 in the following terms: "The rule governing notices is that they are presumed to be the act of the parties and not of lawyers. They are viewed with great indulgence by the courts; and if the terms of the notice be general, the court will construe it favorably, and apply it according to the truth of the case, as far as the notice will admit of such application. If it be such that the defendant cannot mistake the object of the motion, it will be sufficient." 144
In the latter case, as in the former, the motion was one under a special statute, but the same doctrine unreservedly obtains wherever the proceeding is used.
"A proceeding by motion under Virginia Code (1904) see. 3211," said the court in Whitley v. Booker B-ick Co. (1912) 1 4 1 "is intended to furnish a simpler, more expeditious, and less expensive remedy for the collection of debts than by action, and the same is true of motions generally. Hence, we find that the uniform course of decision in this State has been to view with more leniency and to allow greater laxity in the pleadings in that form of procedure." 146 On the other hand, "this does not relieve the plaintiff of the requirement that he set out in his notice to the defendant matter sufficient to maintain the action, and whether or not he has done this is the sole question raised by the demurrer to the notice." 14 Nor is it open to the plaintiff to allege one thing and prove another: "the rule that the allegat and probata must correspond is likewise applicable to proceedings by way of motion." I'l
The gain from the use of this proceeding is not confined to its doing away with the formal writ and its simplification of the pleadings. Under the Virginia practice as to terms of court, Va. 429, 432 (1924) . But the presumption originally underlying the doctrine seems to have been discarded. "The procedure by notice under section 6046 of the Code is looked upon with great indulgence, not because the notice is supposed to be the act of a layman ignorant of forms of law, for that would be contrary to almost universal experience, but because the courts are loath to sacrifice substance to form and desire, so far as possible, to avoid that result." Per Burks, J., in Mankin v. Aldridge, 127 Va. 761, 767 (1920 it enables the plaintiff to move more rapidly than would otherwise be possible.
"The second and chief advantage," says the author Of the standard work on modern Virginia common law practice, "is that you may proceed by motion when it is too late to mature a regular action, or even after a term of court has begun, if it shall continue in session long enough for this purpose, as many of the city courts do. It requires two sets of rule days to mature a regular action, but you may proceed by motion, as just stated, after either or both sets of rule days have passed, and if there is time enough to give the requisite notice, may thus proceed to obtain judgment by motion when it will be too late to obtain it by a regular action." 1 9
The success of the remedy is plainly attested by the pains recently taken for its extension and improvement, as well as by the numerous cases in the court of review in which the plaintiff has elected to utilize it. That success, moreover, is unqualified. In 1895, when the general proceeding was still confined to actions on contracts, we find it stated by competent authority "that in plain cases the summary remedy by motion has almost superseded the common law forms of action for the recovery of debts." 110 Since its extension in 1919, while it has not as yet dislodged the other common law actions to the same degree, it has made constant and increasing inroads upon their province. 51 The probability is, therefore, that in time there will occur in Virginia what has happened on sundry occasions in the history of procedure on the Continent of Europe, namely, that the summary procedure has become the ordinary one.
But the career of the remedy in Virginia does not tell the whole story. For, with other Virginia institutions, the proceeding by motion found place in the legislation of West Virginia. The latter's first Code, that of 1870, besides putting it at the plaintiff's. disposal in sundry single instances, reproduced verbatim the contemporary Virginia provisions with reference " "I can confidently say * * that the summary proceeding, by notice and motion, under the Virginia statute, is popular with the Virginia bar, and that it is much used. It has been more used, certainly, since the remedy has been extended to any action at law. It is more popular with some attorneys than with others, and in some localities than in other localities. I think I can say, however, that whenever an attorney finds that he has a case in which he must draw his declaration with extreme care in order to avoid a troublesome demurrer, he will relieve himself of some of his uncasiness by filing his notice and motion. I think the statute has been altogether beneficial and a great boon to lawyers who desire to avoid the pitfalls of common law pleadings." President Prentis of the Supreme Court of Appcals, in letter to the present writer. under date of November 19, 1927.
to its general use in actions on contracts to recover money. There was added, however, the declaration that "defense to such motions may be made in the manner and to the same extent as in actions at law." 1 5 2 In 1882, the statute was amended so as to shorten the period of notice and the period which must elapse between the return of notice and the hearing, from the original sixty and forty days, respectively, to thirty and twenty days.",, By further amendments, adopted in 1915, these periods were again abridged, the former to twenty and the latter to fifteen days, and provision was made for affidavit of claim and affidavit of merits as in the ordinary procedure.,, Meanwhile, it had been necessary that the notice be returned in advance of the hearing term; 115 but in 1925 this rule was changed and brought into substantial alignment with the later Virginia rule by the provision that the motion "may be commenced and matured during the term * * * and may be heard at the same term," if this has not expired before the lapse of the notice-period. 1 5 Thus, the remedy, in West Virginia, apart from special instances, remains limited to cases Where the plaintiff "is entitled to recover money by action on any contract." 257
In dealing with the sufficiency of the notice, the West Virginia courts follow the Virginia doctrine which accords its contents a liberal construction," but contemplates the statement of a good cause of action.-9 Its purpose is said to be that of acquainting the defendant with the grounds on which the plaintiff proposes to proceed against him, and "all that is required in such notice is that it should be so plain that the defendants cannot mistake the objects of the motion, however it may be wanting in form and technical accuracy." 100 The means commonly employed to question the sufficiency of the notice is a motion to quash, rather than a demurrer as used in Virginia, but its operation is precisely the same.' 0 ' Concerning the mode of pleading defenses, it may be said that the statutory provision in this regard, namely, that defense "may be made in the same manner and to the same extent as in actions at law" has not resulted in any material difference from the eisting Virginia practice. This provision, said the Supreme Court of Appeals in 1911, .*is permissive, not mandatory. It was passed long after the character of the proceeding by motion had been judicially established. It says, not that defense shall be made in the same manner as in actions at law, but that it may be so made. * -* The old common law rule, making a plea and joinder of issue essential to the trial of a case is still adhered to by this Court, in common law actions, but is always reluctantly applied, when it appears that the parties have treated the issues as having been made up and fully submitted their respective claims and contentions to the jury. If it were possible, consistently, to avoid reversals for such cause the Court would cheerfully do so. It looks upon the rule with great disfavorc 2 r -Hence, we are not disposed to extend it to summary and informal proceedings in which it has not hitherto been applied. Substantial justice requires statements of the nature of the demand and the defenses, sufficient to give each of the parties notice of what is asserted against him and constitute a basis for the introduction of evidence; but it does not require any particular formality in them. It is enough that the respective claims and contentions of the palties are put into the record."113 This is virtually the same rule as under the Virginia statute of 1919.
Concededly, the progress of the remedy has been slower here than in Virginia. Not only has legislation in respect of its scope halted with adoption of the Virginia provision of 1849, but even in the case of the contract actions for which it was thus made available, its employment has not been as extensive as in the older State. Nevertheless, this employment is on the increase, and at present approxmately half the number of these actions are brought in the summary form. Moreover, since the Virginia amendment of 1919 attempts have been made to obtain here the adoption of a similar statute. In view of the growing favor which attends the remedy, the prospects are that this manner of legislation will not be long deferred. For West Virginia, therefore, it is apparently but a question of time until the remedy attains a success equal to that which it has already achieved in Virginia. Va. 292, 295 (1911) . S64 These statements are based upon information received from the Hon. Harold A. Ritz of Charleston, W. Va., formerly one of the judges of the Supreme Court of Appeals. Specifically, Judge Ritz says, in a letter to the present writer, under date of November 25, 1927: "For many yearo, this form of action was not very much used in West Virginia. In the last few years, however, it is coming into very much more general use. The younger members of the bar, I believe, are using it in most cases where it is applicable, and it is entirely probable that in the ne.,t few years it will practically supersede the common law actions for the recovery of debts in this State, as it has in Virginia. There have been efforts in the Legislature to make the same form of action apply to causes of action arising out of tort, and no doubt this will be done as the bar becomes more familiar with the use of the remedy. There is no reason why it should not be made to apply to tort actions, if the cause of action be fairly stated in the notice. * * * I should say that in perhaps fifty per cent of the ordinary contract actions, this form is used in this State at this time, and I have no doubt it will become more popular as it becomes more familiar."
